UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

EQUAL EMPLOYMENT OPPORTUNITY

COMMISSION,
Civ. No. 01-705 MJID/JGL
Plaintiff,
V. MEMORANDUM IN OPPOSITION
TO DEFENDANT’S MOTION
TO DISMISS
AND/OR FOR
SUMMARY JUDGMENT
NORTHWEST AIRLINES, INC.,
Defendant.
Northwest Airlines, Inc., (“NWA”") contends that it is

entitled to judgment as a matter of law on the Equal Employment
Opportunity Commigsion’s (“BEOC”) claims for class-wide relief
under the Americans With Disabilities Act (~aba”), even though
the Supreme Court and other courts have already rejected its
argument. NWA asserts that the EEOC did not plead its
complaint with sufficient particularity, even though the
Supreme Court recently held that employment discrimination
complaints are not held to a heightened standard. NWA argues
that it is entitled as a matter of law to reject applicants
with insulin-dependent diabetes and epilepsy requiring anti-

seizure medication from certain positions, even though its



position is not supported by legal or medical authority, and
even though the parties have yet to engage in discovery. NWA’'s

motion to dismiss or for summary judgment should be denied.

BACKGROUND

In this suit, the EEOC contends that NWA applies a blanket
exclusionary policy whereby it refuses to hire persons with
certain medical conditions, such as epilepsy requiring anti-
seizure medication and insulin-dependent diabeﬁes, for jobs as
Equipment Service Employee (“"ESE¥), who are NWA’s baggage
handlers, or Aircraft Cleaners, who clean out NWA's aircraft
between flights. (Amended Complaint, 9Y11). It contends that
NWA discriminated against Larry Lewis because of his epilepsy
and against Timothy Rued because of his diabetes when NWA
withdrew offers for the ESE position from the two men. (Id.,
§95-9). It also asserts that NWA discriminatorily revoked an
offer of employment for a Cleaner position to Serita Nellum
when NWA learned that she had epilepsy and used anti-seizure

medication.? (Id., 9Y10). The EEOC seeks relief for these

INellum has since stopped using anti-seizure medication.
Because NWA refuses to hire anyone who has been on anti-seizure
medication during the past two years, she is still excluded by
NWA’s blanket exclusionary policy. (Vasichek Decl., Ex. 9).
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three individuals and for a class of similarly situated
applicants. (Id., Y12).

NWA is a major international commercial airline with its
headquarters and principal place of business in Minnesota.
(Vasichek Decl., Ex. 1 at 2; Ex. 12 at 11-12).% In 1989-950,
NWA retained the Airport Medical Clinic in Minneapolis, MN, to
review its job positions at its Minneapolis-St. Paul Terminal .’
(Vasichek Decl., Ex. 2 at p. 14.) Dr. David Zanick and Dr.
Michael Goertz of the Airport Medical Clinic performed the
evaluation of these positions, and made recommendations
regarding the optimal physical characteristics of persons

filling the positions. (See id., Ex. 2 at pp. 14-15; Ex. 3 at

19.)

Among other positions, Drs. zanick and Goertz reviewed the
performance of the Aircraft Cleaner and ESE positions at NWA's

Minneapolis-St. Paul facility. (See id.)} The doctors and

’Because some of the documents on which the EEOC relies
are voluminous, the EEOC attaches only excerpts of relevant
portions of those documents as exhibits. The EEOC will submit
complete copies of the documents to the.. Court and NWA upon
request. :

Unreported cases are attached as exhibits to the Vasichek
Declaration.

'The Airport Medical Clinic is now called “Park Nicollet
clinic-Airport Occupational Medicine.” (Vasichek Decl., Ex. 4).
For clarity’s sake, the EEOC will continue to refer to it as
the Airport Medical Clinic in these papers.
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others purportedly “spent a considerable amount of time on-site
[at the Minneapolis—St. Paul facility] observing employees
doing theif jobs and observing the conditions under which these
em?loyees work.” (Id., Ex. 2 at p. 15.) The Airport Medical
Clinic doctors recommended that NWA adopt a policy whereby “any
condition which might cause momentary or intermittent loss of
consciousness or attention . . . would be expected.to be a
basis for exclusion from [the ESE and Cleaner] positions].”
(Id., Ex. 5 at p.17; Ex. 6 at p. 22}

NWA adopted the Airport Medical Clinic’s recommendations.
Pursuant to these recommendations, NWA does not hire applicants
who it alleges might pose a risk - nc matter how slight - of
loss of consciocusness or disorientation for the ESE or Cleaner
job. (Complaint at 911; see NWA Mem. In Support of Motion at
23). Under this policy of “zero tolerance” or “zero
acceptability,” NWA does not hire applicants-who have insulin-
dependent diabetes or epilepsy regquiring anti-seizure
medication, regardless of how well-controlled the condition is,
for the Cleaner or ESE jobs. (Amended Complaint, 21).

NWA implements the “zero acceptability” policy through the
pre-placement physicals Ehat NWA regquires after making

conditional offers of employment to new applicants. After a

conditional offer of employment, NWA sends its applicants to




the Airport Medical Clinic in Minneapolis for a pre-placement
medical examination.*® (Vasichek Decl., Ex. 7 at 93, 5). During
the examination, the Airport Medical Clinic physicians will
ascertain whether the applicant has any of 21 specific
conditions, including seizure disorder and insulin-dependent
diabetes. The medical conditions are number-coded and carry
standard restrictions. For example, seizure disorders are
coded as “17" and insulin-dependent diabetes is coded as an

w18, and both carry standard restrictions:

17. Seizure disorder No working at unprotected
heights above 5 feet
No driving/operating vehicles
and/or heavy equipment
No working rotating shifts
No working alone

18. Insulin dependent diabetes No working at unprotected
heights above 5 feet
No driving/operating vehicles
and/or heavy equipment.
No working rotating shifts.
No working alone.

(rd., Ex. 8). The AMC doctors report their version of these

standard restrictions by computer to personnel in NWA’s

* If the applicants are examined at clinics elsewhere in
the country, the medical records are sent to the Airport
Medical Clinic for review. {(Vvasichek Decl., Ex. 9 at p.
4) {(*According to standard protocol, [the NWA manager in
Detroit] proceeded to send the preplacement report that was
generated from the ([Detroit] physical examination to the
Airport Medical Clinic (“AMC”), located in Minneapolis, for
independent review.”). The AMC doctors perform nearly a
thousand such routine pre-placement medical examinations each
year for NWA. (Id., Ex. 10 at pp. 4-5).
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headguarters using codes and numbers. (Id., Ex. 11). Bacged on
these restricticns, NWA persqnnel revoke the job offers to the
applicants with epilepsy requiring anti-seizure medication or
with insulin-dependent diabetes.® (Id., Ex. 7 at §3) (*If the
applicant fails [NWA’s] pre-placement medical examination, the
conditional offer of employment is withdrawn and the applicant
is not permitted to work for NWA absent circumstances not
relevant to this case.”).

The EEOC alleges in 1its complaint that NWA’s ™“zero
acceptability” policy is unlawful. It brings suit on behalf of
three identified claimants and others similarly gituated from

whom NWA revoked the job offers for Cleaner and ESE positions

based upon their disabilities.® The EEOC filed its Complaint

‘When the doctors at the Airport Medical Clinic vary the
standard restrictions, they occasionally code the disability as
wggr or ‘“other,” which allows them to enter a narrative
description of the restrictions into the computer linkup with
NWA. Even in those cases where the Airport Medical Clinic vary
the restrictions for applicants with epilepsy requiring anti-
seizure medication or insulin-dependent diabetes, they still
invoke the standard restriction of “no driving,” which NWA then
uses to exclude the applicants from the ESE and Cleaner jobs.

SNWA contends that the EEQOC used the charges of Rued,
Lewis and Nellum as the jurisdictional basis for this class
action, rather than the charge of Kevin Armstrong, who the EEOC
contends was discriminatorily denied an ESE job because of his
diabetes in separate litigation in Tennessee, because the EEOC
recognized that Armstrong would make a poor class
' representative. It further asserts that the EEOC is trying to
“*digtance” itself from Armstrong.




on April 25, 2001, and its Amended Complaint on June 1, 2001.
NWA answered on June 21, 2001, and moved to transfer venue on
that same day. This Court denied the motion on October 30,
2001. On February 27, 2002, the parties had a pretrial
conference before the Magistrate Judge, where the parties
agreed that discovery in this case would be stayed pending
NWA's current motion to dismiss or for summary judgment. To
date, there has been no discovery in this matter. The EEOC
files a concurrent declaration under Fed. R. Civ. P. 56(f)
setting forth the facts that the EEOC expects to establish in

discovery to withstand this premature motion.

ARGUMENT

The standard for evaluating a Rule 12{(c) motion for
judgment on the pleadings 1is essentially the same as the

standard for evaluating a Rule 12(b) (6) motion.’ Westcott v.

NWA’s assertion ig false. The EEOC is firmly convinced
that NWA discriminated against Armstrong based upon his
disability, and has said so forcefully in its response to NWA's
motion for summary judgment in that case. Armstrong is not a
claimant in this suit because an individual suit on his behalf
was already initiated in Tennessee when this case seeking
class-wide relief was filed.

Although NWA styles its motion to dismiss as one brought
under Fed. R. Civ. P. 12(b) (6}, NWA has answered the EEOC’s
complaint. Rule 12(b) (6) motions are to be brought prior to
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City of Omaha, 901 F.2d 1486, 1488 (8th Cir. 1990). The court
must accept all of the plaintiff's_ well-pleaded factual
allegations as true, and draw all reasonable inferences in the
plaintiff's favor. Id. A motion for judgment on the pleadings
under Fed. R. Civ. P. 12(c} should be granted only if it
appears beyond doubt that the plaintiff can prove no set of
facts that would entitle him to relief. Id.

Summary judgment is only appropriate where, viewing the
record in the light most favorable to the nonmoving party and
giving that party the benefit of all reaéonable inferences,
there exists no genuine issue of material fact. Celotex Corp.

v. Catrett, 477 U.S. 317, 322-23 (1986}). The Eighth Circuit

“has repeatedly cautioned that summary judgment should seldom

be granted in the context of employment actions, as such

actions are inherently fact based.” Keathley v. Armeritech
Corp., 187 F.3d 915, 919 (8™ Cir. 1999). Summary judgment

should be granted only when all the evidence points one way and

is susceptible of no reasonable inferences sustaining the

position of the non-moving party. Hietala v. Real Estate
responsive pleadings. Westcott v. City of Omaha, 901 F.2d
1486, 1487 (8th Cir. 1990). The EEOC will treat NWA's motion

as having been brought under Rule 12{c) for judgment on the
pleadings. The distinction between a Rule 12(b) (6) and a Rule
12 (c) appears largely technical because both motions use the
same standard of review. Id.




Equities/Village Green, LLC, 998 F. Supp. 1065, 1067 (D. Minn.

1998} .

A, THE EEOC IS AUTHORIZED TO SEEK CLASS-WIDE RELIEF UNDER THE
ADA

The EEOC brings this action under the enforcement powers
conferred upon it by Congress in Sections 706 and 707 of Title
VII, which are incorporated into the ADA. 42 U.S.C. § 12117(a)
(incorporating by reference 42 U.S.C. § 2000e-5(f) (1), 2000e-
€). Contrary to NWA’s arguments, the EEOC is not required to
satisfy the standards of Rule 23, directly or indirectly, to

bring a claim of class-wide relief under these enforcement

provisions. In General Telephone Co. v. EEDC, 446 U.S. 318
{1980), the Supreme Court recognized the special role that
Congress conferred upon the EEOC in the enforcement of the
civil rights laws, and rejected the assertion that the EEOC
must satisfy thé requirements of Fed. R..Civ. P. 23{c) to
maintain a suit seeking class relief. The Court specifically
discussed the difficulty of applying Rule 23's requirements of
numerosity, commonality, typicality, and adequacy of
represehtation to the Commission as a basis for not requiring
thé Commission to comply with these requirements. General
Teléphone, 446 U.S. at 330-31. The Couft, without relying on
the type of claim brought, discussed the incompatibility of
Rule 23 and the Commission’s enforcement authority: |

9



It is also apparent that forcing EEOC civil
actiong into the Rule 23 model would in many
cases distort the Rule ag it is commonly
interpreted and  in others foreclose
enforcement actions not satisfying prevailing
Rule 23 standards but seemingly authorized by
§ 706(£)(1). The undesirability of doing
either supports our conclusion that the
procedural regquirements of the Rule do not

apply.
Id. at 329-330.%® The Supreme Court recently re-confirmed the -
- special status held by the EEOC as the enforcement agency for
the civil rights laws against employment discrimination. EEOC

v. Waffle House, 122 S.Ct. 754, 763 (2002). (“The statute

clearly makes the EEOC the master of its own case and confers
on the agency the authority to evaluate the strength of the
public interest at stake. Absent textual support for a contrary
view, it 1is the public agency's province--not thaﬁ of the
court--to determine whether public resources should be

committed to the recovery of victim-specific relief.”).

SNWA refuses to concede that General Telephone governs
this case because the Supreme Court decision was decided before
the ADA was adopted. . (NWA Mem. In Supp. at 4, n.4). General
Telephone interpreted the EEOC’s authority under Section 706 of
Title VII, which 1s one of the enforcement provisions
incorporated by reference into the ADA. The fact that General
Telephone was decided before the ADA was adopted actually
increases the persuasive authority of the EEOC’s argument,
because it shows that Congress knew and intended the EEOC to
seek class relief without satisfying the requirements of Rule

23.
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There is nothing in General Telephone or any of the cases

decided under it that imposes any typicality or similarity ox
commenality standard upon the EEOC.? Courts uniformly have
rejected employers’ efforts to impose requirements upon the
EEOC beyond those set forth in Sections 706 and 707 of Title
VII, and have dismissed efforts of employers to distinguish or
augment General Telephéne on the grounds that the EEOC’s claims
require individualized determinations regarding liability or
relief. Courts have rejected these arguments where the EEOC has
sought compensatory and punitive damages for aggrieved
claimante that required individualized assessments of damages,
concluding that “[h]Javing to persuade the district court that
the class was numerous and homogeneous and that the EEOC’s

interest was aligned with that of the class members, the sort

. 'NWA tries to apply Rule 23 standards to the EEOC through
a backdoor approach, contending that General Telephone held
that the EEOC’s actions were subject to requirements analogous
to those in Rule 23, even though General Telephone held that
the EEOC was not subject to the Rule itself. NWA’s argument
relies on one simple passage from General Telephone, where the
Supreme Court stated: "“The courts, however, are not powerless
to prevent undue hardship to the defendant and should perform
accordingly. The employer may, by discovery and other pretrial
proceedings, determine the nature and extent of the claims that
the EEOC intends to pursue against it.” 446 U.S. at 333.
There is nothing in this passage that supports NWA’s argument
that General Telephone intended that courts hold EEOC actions
to the very standards of typicality and commonality that the
Court concluded did not apply and would do damage to the EECC's
enforcement processes.
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of things that compliance with Rule 23 would entail, would
interfere with the Commission’s exercise of its prosecutorial

discretion.” In re Bemis Company, Inc., 279 F.3d 419, 421 (7th

Cir. 2002); see also EEQC v. Dinuba Medical Clinig, 222 F.3d

580, 588 (9" Cir. 2000) (“Because the Court reached this
conclugion without any qualifications based on the type of
relief sought, there is no principled reason to depart from
General Telephone Company and require class certification under
Rule 23 simply because the EEOC is now authorized to sue for
damages in addition to equitable relief.”). Courts further
have rejected arguments that the EEOC could not seek class
relief in harassment cases, where the individual claimants must
show that they were subjectively harmed to establish a hostile

work environment claim. EEOC v. Mitsubishi Motor Mfg. of

America, Inc., 990 F. Supp. 1059, 1076-7%9 (C.D.I11. 1998)
(rejecting argument that because of the individualized and
subjectivé nature of sexual harassment claims, the EEOC's
pattern or practice sexual harassment claim was inappropriate);

EEOC v. Dial Corp., 156 F. Supp. 2d 926, 945 (N.D. TIll.

2001) {rejecting defendant’s argument that the EEOC couldinot
proceed with action because of the “highly individualized
nature” of the harassment claims). The Sixth Circuit rejected

arguments advanced by NWA itself, where NWA contended in a
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racial harassment case that the EEOC could not show
‘numerosity” or some equivalent to seek class-wide relief for

employees subjected to nooses and Klu Klux Klan symbols in its

workplace. EEOC v. Northwest Airlines, 188 F.3d 695, 702 (6th

Cir. 1999).
NWA’s argument is particularly inapposite here, where the

EEOC claims that NWA maintains a blanket exclusionary policy.

The Supreme Court held in International Brotherhood of

Teamsters v. United States, 431 U.S. 324 (1977), that the

Government doeg not need to establish that the individual
claimants are entitled to relief to establish liability for a
discriminatory policy. Thus, the EEOC can establish that NWA
violated the ADA through its per se unlawful blanket
exclusionary policy even if the EEOC does not show that a
single one of NWA’s applicants was disabled within the meaning

of the ADA.? It would only be in the subsequent damages stage

Urhe EEOC is confident that it will show that the
claimants were disabled within the meaning of the ADA during
the liability stage. Persons with insulin-treated diabetes and
epilepsy reguiring anti-seizure medication have been found to
have actual disabilities or records of a disability under the
ADA. See, e.q., Lawson v. CSX Transportation, Inc., 245 F.3d
916 (7th Cir. 2001) (diabetes); Otting v. J.C. Penney,223 F.3d
704 (8th Cir. 2000) (seizure disorder). Moreover, as is
evident from NWA's arguments, NWA believes that no person with
medication-treated epilepsy or diabetes can hold a single job
at NWA that requires driving or working at heights. NWA
regards these individuals as disabled within the meaning of the
ADA. Taylor v. Pathmark, 177 F.3d 180, 187-92 (3™ Cir. 1999)
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that the EEOC would be regquired to show that applicants with
disabilities, real or perceived, were excluded from NWA's jobs.

United States v. City and County of Denver, 943 F. Supp. 1304,

1308-10 (D. Colo. 1996}, aff’'d sub nom., Davoll v. Webb, 194

F.3d 1116 (10th Cir. 1999); EEQOC v. United Parcel Service, 860

F.2d 372, 374 (10th Cir. 1988) (EEOC “need not produce an
injured party when seeking to challenge an allegedly
discriminatory policy that may affect unidentifiable members of

a known class”); EEQOC v. Murray, Inc., 175 F. Supp. 2d 1053,

1060 (M.D. Tenn. 2001) {(holding that the EEOC did not have to
prove that any individual 3job applicants or employees,
including individual charging parties, were qualified
individuals during the liability phase of the 1litigation};

United States v. Morvant, 843 F. Supp. 1092, 1096 (E.D. La.

(employer’s belief that plaintiff could not hold any job at
employer sufficient to establish that employer regarded
plaintiff as substantially limited in the major life activity
of working); EEOC v. Blue Cross Blue Shield of Connecticut, 30

F. Supp.2d 296, 305 (D. Conn. 1998) (employer’s belief that

plaintiff could not hold a job with it requiring physical

exertion established that employer regarded plaintiff as

ineligible for employment generally); Dipol v. New York City
Transit Authority, . 999 F. Supp. 309, 314 (E.D. N.Y. 1998)

(employer regarded plaintiff as substantially limited in
working where, upon receiving information from plaintiff’s

doctor, it excluded plaintiff from all jobs with it} ; Coleman
v. Keebler Co., 997 F. Supp. 1102, 1114 (N.D. Ind. 1998)

(genuine issue of material fact existed as to whether employer -
regarded plaintiff as substantially limited in major life
activity of working where employer concluded that plaintiff
could not perform any available jobs in production plant) .
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1994) (*The government may properly seek monetary damages for
initially unidentified persons aggrieved by acts pursuant to a
discriminatory pattern or praétice, in violation of the ADA.").

None of the cases cited by NWA support its contrary
argument. All of the cases cited by NWA but one were brought
solely by private parties, who must satisfy Rule 23. The one

case cited by NWA that included a claim by the Government under

Section 707, Davoll v. Webb, 194 F.3d 1116 {10th Cir. 1999},
supports the EEOC’s ability to bring this claim and not NWA’s
argument as it contends. In Davoll, the private plaintiffs
brought a class ADA action against the City of Denver. The
Department of Justice'’ brought a separate suit that was
ultimately consolidated with the private action, asserting that
the City of Denver violated the ADA by maintaining a policy of
refusing to reassign police officers injured in the line of
duty to other positions in violation of the ADA. The district
court denied class certification on the private plaintiffs’
claims, but granted the Department of dJustice’'s motion for
summary judgment for liability on the_claim that the City of

Denver maintained a blanket exclusionary policy.

lynder the ADA, the EEOC has the authority to enforce the
ADA by bringing Sections 706 and 707 suits against private
employers, and the Department of Justice has the authority to
bring such suits against public employers.
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The Tenth Circuit affirmed, holding that the district
court did not abuse 1ts discretion by denying. class
certification, but that the Government could proceed with its
pattern-and-practice claims.?® It further rejected the City of
Denver’s.argument that the Government could not establish that
the City had wviolated the ADA unless the Government could
identify individuals with disabilities who were refused
reasonable accommodation based upon the district court’s
reasoning. 194 F.3d at 1147-48. The district court held that
the Covernment could establish the employer’s liability without
showing the individualized impact of the policy on persons with

disabilities, and did not have to establish that the policy

“The Court of Appeals observed:

We understand plaintiffs’ concern that by denying their
class certification motion and upholding the United Staes
pattern and practice action, this decision may be
interpreted as holding that only the government can bring
a class-wide ADA employment suit. Such an interpretation
would be unfounded. Given the deferential standard by
which we review class certification, it is possible that
the district court could have certified the class in its
discretion, or could have modified the proposed definition
so that it was sufficiently definite. Of course, we do
not decide those questions as our holding here is limited
to the igsue directly before us.

At the same time, we do note that a pattern and practice
action brought by the United States pursuant to section
707 of Title VII, 42 U.S.C. § 2000e-6 is not subject to
the requirements of Fed. R. Civ. P. 23.

Davoll, 194 F.3d at 1146-47 n.20 (citations omitted).
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excluded qualified persons with disabilities until the damages

stage of the litigation. United States v. City and County of

Denver, 943 F. Supp. 1304, 1308-10 (D. Colo. 1%96), aff’d sub

nom., Davoll v. Webb, supra.

NWA’s argument that the EEOC must meet the standards of
Rule 23, whether directly or through analogy, has no merit. In
1990, when Congress adopted the ADA and incorporated the EEOC’s
enforcement powers from Sections 706 and 707 of Title VII,
Congress knew that it was authorizing the EEOC to bring class-
wide actions without satisfying Rule 23 or any analogous
requirements. NWA asks this Court to ignore Congress’s intent
and the established Supreme Court precedent by imposing a
burden upon the EEOC that has never been recognized and which
has been repudiated by every court considering the issue.
NWA‘e motion to dismiss or for summary judgment should be
denied.
B. THE EEOC PLED ITS COMPLAINT WITH SUFFICIENT SPECIFICITY

NWA argues that the EEOC is required to identify, at the
pleading stage, the specific major life activities on which its
idisability claims are based, the degree to which the claimants’
conditions are controlled by medication, and to the extent that
the EEOC contends that the claimants are substantially limited

in the major life activity of woxking, the broad class of jobs
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from which the claimants were excluded. In fact, as confirmed
in a recent Supreme Court decision, the EEOC is not required to
plead its theory of disability with the level of.specificity
demanded by NWA.

Federal practice is governed by the principle of notice
pleading. Notice pleading requires only that the complaint
include “‘a short and plain statement of the claim showing that
the pleader is entitléd to relief.*” Leatherman v. Tarrant
County Narcotics Intelligence & Coordination Unit, 507 U.S.
163, 168 (1993) {quoting Fed.R.Civ.P. 8(a)(2}); “[T] he Federal
Rules of Civil Procedure do not require a claimant to set out
in detail the facts upon which he bases his claim.” Conley v.
Gibson, 355 U.S. 41, 47 (1%857). A complaint is sufficient?
“[ulnder the liberal federal systeﬁ of notice pleading,” if it

gives the defendant “‘fair notice of what the plaintiff’s claim.

is and the grounds upon which it rests.’” Vectoxr Research,

Inc. v. Howard & Howard Attorneys P.C., 76 F.3d 692, 697 (&

Cir. 1996).

Plaintiffs in employment discrimination cases are not held

to a higher standard. In the recent case of Swierkiewicz v.
Sorema, 122 8.Ct. 9%2, $%7-%8 (2002), the Supreme Court

rejected the notion that plaintiffs in employment

discrimination cases could be required to plead sufficient

18




facts to establish their prima facie case. The Court noted
that the prima facie case does not always apply, such as when
there is direct evidence of discrimination {like a
discriminatory policy), and that the precise requirements of a
prima facie case can vary and are developed during discovery.
The Court further held that imposing a heightened pleading
standard in employment discrimination cases violates the “short
and plain” statement reqguirement of Fed. R. Civ. P. 8.
Consistent with these principles, five circuit courts have
ruled that an ADA plaintiff is not required, at the pleading
stage, to plead with the specificity demanded by NWA. In EEQC

v. J.R. Routh Packing Co., 246 F.3d 850, 852-55 (6th Cir.

2000), the Sixth Circuit held that, as long as the complaint
notifies the defendant of the impairmént, the substéntially
limited major life activity need not be identified in the
pleading. The Court of Appeals also held that the EEOC did not
defeat its disability claim by pleading that the charging party

had a history of epilepsy controlled by medication. In EEOC v.

Browning Ferris, 225 F.3d 853, 2000 WL 1039469 (4th Cir. 2000)
(unpublished) (attached), the Fourth Circuit held that the EEOC
stated a claim by pleading that the defendant terminated the
charging party based upon its perception that she was disabled.

It held further that, even if the complaint was read narrowly,
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