CASE NO. 00-10691-E
IN THE UNI TED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCU T
ATLANTA, GECRG A

CHARLOTTE CHENOWETH,
Appel | ant,

V.

HI LLSBOROUGH COUNTY,

a political subdivision
of the State of Florida,

Appel | ee.

ON APPEAL FROM THE UNI TED STATES DI STRI CT COURT
FOCR THE M DDLE DI STRI CT OF FLORI DA

MOTI ON FOR LEAVE TO FI LE BRI EF AM CUS CURI AE
AND BRI EF OF THE EPI LEPSY FOUNDATI ON
AS AM CUS CURI AE | N SUPPORT OF APPELLANT IN URG NG REVERSAL

Gna CR Fiss, Esquire Peter B. King, Esquire

EPI LEPSY FOUNDATI ON Fl orida Bar No. 0047800

4351 Garden City Drive Charl es Tyler Cone, Esquire

Landover, MD 20785 Fl ori da Bar No. 0145165

(301) 459-3700 FOALER, WH TE, G LLEN, BOGGS,
VI LLAREAL & BANKER, P. A

COUNSEL FOR AM CUS CURI AE Post OFfice Box 1438

EPI LEPSY FOUNDATI ON Tanpa, Florida 33601

(813) 228-7411

COUNSEL OF RECORD FOR AM CUS
CURI AE EPI LEPSY FOUNDATI ON



CASE NO. 00-10691-E
IN THE UNI TED STATES COURT OF APPEALS
FOR THE ELEVENTH CI RCU T
ATLANTA, CGEORG A

CHARLOTTE CHENOWETH
Appel | ant,

V.

HI LLSBOROUGH COUNTY,

a political subdivision
of the State of Florida,

Appel | ee.

CERTI FI CATE OF | NTERESTED PERSONSAND CORPORATE DI SCLOSURE STATENMENT

Pursuant to this Court's Local Rules 26.1-1 through 26.1-3, the
under si gned attorneys for the Epil epsy Foundation, as am cus curi ae,
certify that the following is a conplete list of the trial judges, al
attorneys, persons, associations of persons, firns, partnerships, or

corporations that have an interest in the outcone of the above case:

1. Robert Brazel, Esquire - Counsel for Appellee

2. Susan C. Bucklew - United States District Court Judge

3. Charl otte Chenoweth - Appell ant

4. Charles Tyler Cone, Esquire - Counsel of Record for Am cus
curi ae

5. Epi | epsy Foundation - Ami cus curiae

6. Epi | epsy Foundation of North and Central Al abama Affiliate

of Am cus curi ae

7. Epi | epsy Foundation of South Al abama - Affiliate of Am cus
curi ae
8. Epi | epsy Foundation of Northeast Florida, Inc. - Affiliate

of Am cus curi ae



10.

11.

12.

13.

14.

15.

16

17.

18.

19.

20.

21.

22.

23.

24.

Epi | epsy Foundation of Eastern Florida - Affiliate of Am cus
curi ae

Epi | epsy Foundation of South Florida, Inc. - Affiliate of

Anmi cus curi ae

Epi | epsy Foundation of Ceorgia - Affiliate of Am cus curiae
Mat hew K. Fenton, Esquire - Counsel for Appell ant

Al exandra K. Finucane, Esquire - Counsel for Amcus curiae
Gna CR Fiss, Esquire - Counsel for Amcus curiae

Fot opul os & Spridgeon - Law Firm of Attorney Spridgeon

Fowl er, White, Gllen, Boggs, Villareal & Banker, P.A - Law
Firm of Attorneys Cone and King

Denni s Hernandez, P.A. - Law Firm of Attorney Hernandez
Denni s Hernandez, Esquire - Counsel for Appellant

Peter King, Esquire - Counsel of Record for Am cus curiae
Mark A. Pizzo - United States Magistrate

Prineet Sharma, Esquire - Counsel for Appellee

Timthy M Spridgeon, Esquire - Counsel for Appellant

Wenzel & Fenton - Law Firm of Attorneys Fenton and Wenzel

Steven G Wenzel, Esquire - Counsel for Appellant



TABLE OF CONTENTS

CERTIFICATE OF INTERESTED PERSONS
AND CORPORATE DISCLOSURE STATEMENT C-1of3
TABLE OF CONTENTS I
TABLE OF CITATIONS iii
MOTION FOR LEAVE TO FILE BRIEF AMICUS CURIAE i
STATEMENT OF THE ISSUES AND INTEREST OF AMICUS CURIAE 1
SUMMARY OF THE ARGUMENT 3
ARGUMENT 5
l. THE DISTRICT COURT ERRED IN HOLDING THAT MS. CHENOWETH'S
EPILEPSY ISNOT A DISABILITY UNDER THE AMERICANSWITH
DISABILITIESACT 5

A. Sutton v. United Airlines, Inc., requires that

the court determ ne whether an individual is
substantially limted in one or nore major life
activities based on her actual condition, and not
her hypothetical state 6

B. Epil epsy significantly restricts participation in

many nmajor life activities 7

1. Epil epsy is a chronic brain disorder
mani f est ed by sei zures 7
2. Epil epsy is a substantial limtation on the

major life activity of caring for oneself
and interacting with othersl1l
3. Epil epsy is a substantial limtation on the

major life activity of working 15



4. Epil epsy is a substantial limtation on the
major life activity of driving 18
5. Epil epsy is a Substantial Limtation on the
Maj or Life Activity of Reproduction 19
M. PEOPLE W TH EPI LEPSY ARE W THI N THE CLASS OF PERSONS
CONGRESS | NTENDED TO PROTECT WHEN | T ENACTED THE ADA
22
CONCLUSI ON 24
CERTI FI CATE OF COVPLI ANCE*
CERTI FI CATE OF SERVI CE*

[*Editor’s Note: Excluded for Space Considerations]



TABLE OF ClI TATI ONS

Deci si onal Authority

Abbot v. Bragdon

107 F.3d 934 (1st Gr. 1997) 18

Bragdon v. Abbott

524 U S. 624 (1998) 5, 18-19

School Board v. Arline

480 U.S. 273 (1987) 14

Sutton v. United Airlines, Inc.

119 S. C. 2139 (1999) 6, 15

Statutory Authority

42 U.S. C. § 12102(2) (1999) 5-6
Section 322.16, Florida Statutes (1999)
Section 322.221, Florida Statutes (1999)

Rul es and Regul ati ons

29 CF. R 8 1630.2 5-6, 15
Federal Rule of Appellate Procedure 29vii

Legi sl ative History

135 Cong. Rec. E1575 (1989) 22
136 Cong. Rec. S7422 (1990) 14

H R Rep. No. 101-485(11) (1990)

13

13

reprinted in 1990 U . S.C.C. A N 267, 303

22-23



H R Rep. No. 101-485(111) (1990)

reprinted in 1990 U . S.C.C. A N 267, 445 22

S. Rep. No. 101-116 (1989) 22-23

Ot her Authority

C.E. Begley et al., The Cost of Epilepsy in the United States:

An Estimate from Popul ati on-Based Cinical and Survey Data

41(3) Epilepsia 342 (2000) 17

O. Devinsky, Antiepileptic Drug Therapy, in

Quide to Understanding and Living with Epilepsy (1994) 12

L. Eisenberg, Sociocultural Perspectives, in

Epi | epsy: A Conprehensi ve Text book (1997) 14-15

Epi | epsy Foundation, Epil epsy & Pregnancy (1998) 20-22

Epi | epsy Foundation, Epilepsy: A Report to the Nation (1999)

10-11, 15-17

R S. Fisher et al., A Large Conmunity-Based Survey of Quality of

Life

and Concerns of People with Epilepsy: Part 1

39(6) Epilepsia (1998) 10-11

H Gastaut, Dictionary of Epilepsy (1973) 8

A.G Herzog et al., Three Patterns of Catanenial Epil epsy

38 Epil epsia 1082 (1997) 11

R A Hcks & MJ. Hicks, Attitudes of Mjor Enployers Toward the

Enpl oynment of People with Epilepsy: A 30-Year Study

32(1) Epilepsia 86 (1991) 17



N. Santilli, Selection and Di scontinuation of Antiepileptic Drugs

in Managi ng Sei zure Di sorders: A Handbook for Health Care
Professionals (N. Santilli ed. 1996) 11

S. Schachter, Treatnent of Seizures, in The Conprehensive

Eval uati on and Treatment of Epilepsy: A Practical Guide (S
Schachter & D. Schoner eds. 1997) 11-12

U S. Departnent of Transportation, Frequently Asked Stati sti cal

Questions <http://ww.bts. gov/btsprod/stat~faqg. htn >
(visited 1999)
19

U S. Department of Transportation, Journey-to-Wrk Trends in the

United States and Its Major Metropolitan Areas, 1960-1990; Final

Report, <http://ww. bts. gov/ NTL/ DOCS/ 473. htm > (visited 1999) 18



CASE NO. 00-10691-E
IN THE UNI TED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCU T
ATLANTA, CGEORG A

CHARLOTTE CHENOWETH
Appel | ant,

V.

HI LLSBOROUGH COUNTY,

a political subdivision
of the State of Florida,

Appel | ee.

MOTI ON FOR LEAVE TO FI LE BRI EF AM CUS CURI AE

The Epil epsy Foundation ("Epil epsy Foundation"), by and through
under si gned attorneys and pursuant to Federal Rule of Appellate
Procedure 29 and this Court's Local Rule 29-1, hereby noves this Court
for leave to file the acconpanying brief amicus curiae in support of
Appel l ant, Charlotte Chenoweth, in urging reversal of the District
Court's decision in this case. |In support of this notion, the
Epi | epsy Foundation states as foll ows:

1. As stated in the acconpanying brief, the Epilepsy Foundation
is a nonprofit corporation founded in 1968 to advance the interests of
2.3 mllion Anericans with epilepsy and seizure disorders. Wthits
affiliates throughout the nation, the Epil epsy Foundati on maintains
and di ssem nates up-to-date, accurate information about epilepsy and
sei zures; pronotes public understanding of the disorder; and supports
research, professional awareness and advocacy on behal f of people with
sei zure disorders. Because the term "epil epsy"” evokes stereotyped
imges and fears in others that affect persons with this nedica

condition in all aspects of life, especially enploynent, the Epil epsy

vi



Foundati on has, since its inception, worked to dispel the stigna
associ ated with seizures, and has supported the devel opnent of | aws
that protect individuals fromdiscrimnation based on these
stereotypes and fears.

2. The Epil epsy Foundation is deeply concerned that the
District Court's interpretation of the Americans with Disabilities Act
("ADA") in effect |eaves people with epilepsy unprotected by the ADA
This result is contrary to the mandate of the ADA, and threatens the
great progress our country has nade in pronoting the full integration
of people with seizure disorders into the nmainstream of American life.

3. Thus, the acconpanying brief addresses issues of inportance

to all people with epilepsy, seizure disorders and other disabilities.

4. The Epil epsy Foundati on has reason to believe that its brief
wi Il supplenent rather than reiterate the argunents nmade by Appell ant.
5. Nei t her Appel |l ant nor Appellee has provided witten consent

to this nmotion. The Epil epsy Foundation therefore requests |eave of
this Court. See Fed. R App. P. 29(a).

WHEREFORE, the Epil epsy Foundation requests that this Court give
| eave for the Epilepsy Foundation to file the acconpanying brief
am cus curiae in support of Appellant, Charlotte Chenoweth, in urging

reversal of the District Court's decision in this case.
Respectfully subm tted,
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STATEMENT OF THE | SSUES AND | NTEREST OF AM CUS CURI AE

The central issues in this case are whether the District Court
erred in holding that Appellant Charlotte Chenoweth's epilepsy is not
a disability under the Anericans with Disabilities Act ("ADA') and, by
ext ensi on, whether people with epilepsy are within the class of
persons Congress intended to protect when it enacted the ADA. This
Court's disposition of these issues will inpact all simlarly situated
persons within this Court's jurisdiction.

The Epil epsy Foundation is a nonprofit corporation founded in 1968
to advance the interests of 2.3 million Americans with epilepsy and
sei zure disorders. Wth its affiliates throughout the nation, the
Epi | epsy Foundation naintains and di ssem nates up-to-date, accurate
i nformati on about epil epsy and sei zures; pronotes public understandi ng
of the disorder; and supports research, professional awareness and
advocacy on behal f of people with seizure disorders.

The term "epil epsy" evokes stereotyped i nages and fears in others
that affect persons with this nedical condition in all aspects of
life, especially enploynent. Since its inception, the Epilepsy
Foundati on has worked to dispel the stigm associated with seizures
and has supported the devel opnent of |aws that protect individuals
fromdiscrininati on based on these stereotypes and fears.

The Epil epsy Foundation is deeply concerned that the District
Court's interpretation of the ADA in effect |eaves people with
epi | epsy unprotected by the ADA. This result is contrary to the
mandat e of the ADA, and threatens the great progress our country has
made in pronoting the full integration of people with seizure

di sorders into the mai nstream of Anmerican |ife.



SUMVARY OF THE ARGUMENT

The District Court erred in holding that Appellant, Charlotte
Chenowet h, was not disabled under the Americans with Disabilities Act
("ADA"). The ADA' s definition of disability includes physical
i mpai rnents that substantially limt one or nore mgjor life
activities. The Supreme Court has directed | ower courts to determ ne
whet her the individual's inpairment is substantially limting based on
her actual condition, rather than her hypothetical state. In making
this determ nation, courts nust consider the positive and negative
effects of any mitigating nmeasures that are actually used to treat the
condi ti on.

The |l ower court nisapplied this test and instead eval uated
Ms. Chenowet h's condition in her hypothetical state. Although M.
Chenowet h was on nedication at the tine the request for reasonable
accomodati ons were made, the nmedicine was ineffective in controlling
her seizures. The |lower court, therefore, should have based its
anal ysis on her uncontrolled state rather than her controlled state.
Epil epsy is a chronic brain disorder. Seizures are only one synptom
of the condition. While the seizures thenselves may |last only a few
seconds or mnutes, the inpact of the condition is nore profound and
| ong-lasting. People with epilepsy nust contend with stigma and the
resulting discrimnation, nust tailor their daily schedules to fit
ri gorous medi cati on schedul es, take daily precautions to avoid
addi tional seizures and live with the constant threat of another
seizure occurring at any time. Qhers, including Ms. Chenoweth, are
unable to drive for extended periods of tine, and, as a result, are

significantly limted fromengaging in the major life activities of



caring for oneself, social interactions, working, and driving.
Epi | epsy and anti-epileptic nedications also affect the mgjor life
activity of reproduction. Wnen with epilepsy have an increased risk
of birth defects, a higher infant nortality rate and are nore likely
to have a child with epilepsy than a wonman w t hout epilepsy. In
short, epilepsy is a physical inpairment that substantially limts
many major life activities.

The District Court's decision in effect denies people with
epil epsy the rights and protections afforded by the ADA. This result
is contrary to the intent of Congress in enacting the ADA. The
Epi | epsy Foundation urges this Court to reverse the |ower court's
deci sion and hold that Ms. Chenoweth is disabled under the ADA as a

matter of | aw



ARGUVENT
THE DI STRI CT COURT ERRED | N HOLDI NG THAT
MS. CHENOWETH S EPILEPSY | S NOT A
DI SABI LI TY UNDER THE AMERI CANS W TH
DI SABI LI TI ES ACT .

The Anericans with Disabilities Act ("ADA") defines "disability"
as "a physical or nental inpairnent that substantially lints one or
nore of the major life activities of such individual." 42 US.C §
12102(2)(a) (1999)." Wile the statute itself does not define the term
"substantially limting," the inplenmenting regulations issued by the
Equal Enpl oynent Opportunity Conm ssion provide that an inmpairment is
substantially limting if it prevents the individual from
participating in a particular mgjor life activity, or alternatively,
"if it significantly restricts the duration, manner or condition under
whi ch an individual can performa particular nmajor life activity as
compared to the average person in the general population . . . ." 29

CFR 8§ 1630.2(j)(1) (1999) (defining "substantially limts"); see

al so Bragdon v. Abbott, 524 U. S. 624, 641 (1998) (holding that an

inpairment is substantially linmting even if the difficulties
resulting fromthe inpairnment are not "insurnountable").

The regulation further directs that, in determning if an
inpairment is substantially limting, the follow ng factors should be
consi dered: (1) the nature and severity of the inpairnment, (2) the
duration or expected duration of the inpairment, and (3) the pernmanent
or long terminpact, or the expected permanent or |long terminpact of,

or resulting fromthe inpairnment. 29 CF. R 8§ 1630.2(j)(2) (1999

! The statutory definition of "disability" also includes two
ot her prongs: "(b) a record of such an inpairnment; or (c) being
regarded as having such an inmpairnment." 42 U S C. 8§ 12102(2)(b-
c) (1999). In the interest of econony, this brief does not
address these prongs.



(enphasi s added). Notably, neither the regul ation nor the
Interpretative Quidance suggests that any one factor should be wei ghed
nore heavily than another. \When all of these factors are considered
together, it is evident that Ms. Chenoweth's epil epsy substantially
linmts at least one major life activity.

A. Sutton v. United Airlines, Inc., requires that the court determ ne
whet her an individual is substantially limted in one or nore najor

life activities based on her actual condition, and not her
hypot heti cal state .

In Sutton v. United Airlines, 119 S. C. 2139 (1999), the Suprene

Court held that in determ ning whether an individual has a disability

under section 12102(2)(a) of the ADA, neasures -- both positive and

negative -- taken to nitigate or correct the effects of the inpairnent
must be considered. In reaching this conclusion, the Court reasoned
that a person must be evaluated in her actual, "present" state, rather

than her hypothetical state. See id. at 2146-47.

The District Court ignored this mandate when it determ ned that
Ms. Chenoweth was not disabled. 1In rendering its decision, the |ower
court considered the effects and severity of M. Chenoweth's epil epsy
upon her major life activities once it was successfully controlled
with nmedi cation. However, at the tine that Ms. Chenoweth made the
requests for a reasonabl e accommodati on, the medi cati on was not
effective in controlling her seizures. Thus, her condition when
controll ed by nedication has no bearing on whether she is disabled; it
is only a hypothetical state. Her actual, present state was as a
person with uncontrolled epileptic seizures whose major life
activities, as discussed in the follow ng sections, were substantially
limted by her physical inpairment.

B. Epi |l epsy significantly restricts participation in many
major life activities .



It is easiest to observe the inpact of epilepsy while a seizure is
occurring. Sone people |ose consciousness during a seizure. Qhers
may not be able to walk, talk, or otherw se interact with other people
while a seizure is occurring. However, the effects of epilepsy |ast
| onger than the duration of a seizure and affect nore than the

i ndi vidual's physical condition.

1. Epil epsy is a chronic brain disorder mani fested by
sei zures.
Epi | epsy does not last sinply for ten to fifteen seconds. It is a

chronic brain disorder. Wile proper diagnosis and nedication can
mtigate the effects of the condition, for nobst people with epil epsy
there is currently no cure. Thus, a diagnosis of epilepsy is a life-
| ong di agnosi s.

Epi |l epsy is characterized by seizures. Physiologically, seizures
are sudden, unexpected, uncontrolled epi sodes of excessive electrica
di scharges of brain cells, acconpanied by sensory, notor and/or

behavi oral changes. See H Gastaut, Dictionary of Epilepsy, Part 1

Definitions (1973) (defining "epilepsy"). There are many different
types of seizures and nmany di fferent causes. For this reason,
epilepsy is nore accurately referred to as "the epilepsies.” There
are two general categories of seizures: (1) "partial seizures," which
are seizures whose onset is linmted to a part of one cerebra
henmi sphere, and (2) "generalized seizures,” which are seizures that,
fromonset, are diffused throughout the brain

Partial seizures, the nmost common type, are also the nost

difficult to recognize. Sonme people who are unfamiliar with this type



of seizure may mi stakenly believe that the individual is daydream ng
i ntoxi cated, or high on drugs.

There are two types of partial seizures: (1) "sinple partial
sei zures" and (2) "conplex partial seizures." During sinple parti al
sei zures, consciousness is maintained but the individual |oses sensory
and nmotor control. GCenerally, during such a seizure, the individual
can still interact with the environnent, but the seizure will limt
speci fic functions, such as speech or novenent. Generally, though,

t he individual does not |ose nuscle control or fall.

During conplex partial seizures, in addition to |osing sensory and
notor control, the person | oses consci ousness or her consciousness is
impaired. As a result, individuals with conplex partial seizures
general ly cannot recall the details of the seizure episode, have
i mpai red responsi veness, cannot interact normally with their
environment and are ammesic for the event. Frequently, these seizures
are mani fested by "automatisns," repetitive conplex notor activity
that is purposel ess, undirected, and inappropriate. Conplex parti al
seizures, as well as sinple partial seizures, may evolve into
generalized seizures (secondarily generalized seizures) as the
excessive electrical discharge spreads through the brain

Ceneralized seizures may be convul sive or nonconvul sive, but all
are characterized by |apses in consciousness. Some peopl e experience
an "aura" before a seizure. An aura is the unusual sensation that, if
it occurs, warns the person that a seizure may devel op. Generalized
sei zures include "tonic clonic seizures" and "absence seizures."

Tonic clonic seizures, commonly known as "grand mal seizures," are

mani fested by a conplete | oss of nuscle tone and nassive nuscle



contractions, usually lasting between one and two m nutes. Absence
sei zures, also known as "petit nmal seizures," produce short periods of
bl ank staring or nonentary changes froma normal to a blank facial
expression. They characteristically last fromten to twenty seconds,
and there is no |loss of nmuscle tone. During the seizure, the person
becones conpl etely unaware of the people and things around him but
qui ckly returns to full consciousness and has no nmenory of the
seizure. Indeed, these seizures happen so quickly that the person and
soneti nmes even other people may not notice that anything has happened.
An individual may suffer rmultiple absence seizures in a one-day
peri od.

The majority of people with epil epsy have their seizures

control l ed through nedication. See Epilepsy Foundation, Epilepsy: A

Report to the Nation 5 (1999) [hereinafter Report to the Nation].

"Controlled,"” however, is not synonynmous with being cured or living
synptomfree. There may be a period of weeks, nonths, or even years
during which there are no seizures, and then suddenly and
unexpectedly, seizures reoccur. Indeed, in a recent study, fifty
percent of respondents reported that their epil epsy was under "good
control" when using nedications, thirty percent had "partial control,"
and the rest have seizures that cannot be controlled through any
current treatnent. See id.

There is, however, no common definition of "control." Anobng those
with "good control," nearly forty percent (37% had at |east one
seizure within the last three nonths and nore than twenty percent had
at | east one seizure within the last nonth. See RS. Fisher et al., A

Large Community-Based Survey of Quality of Life and Concerns of People




with Epilepsy: Part 1, 39(6) Epilepsia (1998). 1In the case presently

before this Court, the plaintiff's epil epsy was al so not cured even
t hough she was taking nedication to control her seizures. Ms.
Chenowet h continued to have seizures well beyond the date of her | ast
request for an acconmodati on
2. Epil epsy is a substantial limtation on the ngjor
life activity of caring for oneself and
interacting with others .

Sei zures are, by their nature, unpredictable, both in frequency
and severity. Consequently, whether an individual's epilepsy is well-
controlled or not, she nust always anticipate the possibility of a
seizure.? For a person |ike Ms. Chenoweth, whose seizures were not
controlled, the possibility of another seizure represented a realistic
threat. In fact, fifty percent of people with epilepsy reported that
the single worst thing about epilepsy was living with the fear of

anot her seizure. See Report to the Nation at 11. |In addition to

living with a constant fear, a person with epil epsy nmust alter her
dai ly behavior and schedule to ninimze the risk of another seizure.
The changes to one's daily schedul e and behavi or can take vari ous

forms. A commpn nethod is taking nedicine to try to prevent the

2 Br eakt hrough sei zures can occur for any nunber of reasons,

but nost comonly, illness, |ack of sleep, hornmonal or netabolic
changes, and changes in nedications can cause seizures to recur
unexpectedly. See N Santilli, Selection and D scontinuation of
Antiepileptic Drugs, in Managing Seizure Disorders: A Handbook
for Health Care Professionals (N Santilli ed. 1996) (identifying
illness as a cause of breakthrough seizures); S. Schachter,
Treatnent of Seizures, in The Conprehensive Evaluation and

Treatment of Epil epsy: A Practical Q@iide (S. Schachter & D.
Schomer eds. 1997) (identifying lack of sleep and changes in
medi cati on as causes of breakthrough seizures); A G Herzog et
al., Three Patterns of Catanenial Epilepsy, 38 Epilepsia 1082-88
(1997) .




occurrence of a seizure. This accommopdati on al one has a significant
i mpact on an individual's daily Iife. Usually there is a trial period
where the doctor may change the dosage or nedicine in an effort
successfully to control the patient's seizures. For M. Chenoweth,
this period | asted several nonths and, as a result, she needed to make
repeated visits to the physician, was restricted fromdriving, and
continued to experience seizures. It was, in other words, a
significant intrusion on her daily schedule and life activities.

Wil e nedicine may control the seizures, it inposes other
significant limtations on the person's daily Iife. Once on
nmedi cati on, many people with epilepsy, like Ms. Chenoweth, experience
side effects including an inability to concentrate and di mi ni shed
mental functioning. See Schachter, supra note 2. People with
epi l epsy controlled by nedication are al so plagued by concerns about
| oss of concentration, nenory, and nental functioning, caused either
by the medications or the underlying condition itself. See O

Devi nsky, Antiepileptic Drug Therapy, in Guide to Understandi ng and

Living with Epilepsy (1994). Taking nedication also affects the
person's daily schedule and may require that she arrange her daily
schedule to fit her nedication schedul e.

O her adjustnments include making sure to get enough sleep. Wen a
sei zure does occur, the individual may | ose the privilege of driving,
and may need to take time off from work because she is unable to get
to work or performthe functions of the job, or in order to regain
sei zure control. In short, a person with epilepsy, particularly
someone such as Ms. Chenowet h, whose epilepsy is not well controlled,

nmust tailor her daily schedule to reduce the risk of seizures and to

10



accomodate the effects of seizures. Unlike nost people, they cannot
be flexible; instead, they nust strictly adhere to these schedul es.
It is difficult to imagine a nore substantial limtation than having
to plan and live one's daily Iife around the demands of an
unpr edi ct abl e physical condition

Wil e seizures are the nost conmon synpt om associated with
epi l epsy, the condition affects people in other ways. As was true for
Ms. Chenowet h, the diagnosis of epil epsy often neans the | oss of the
right to drive for a specified period of tine. Florida |aw requires
that people with epil epsy be seizure-free for six nonths, be under
regul ar nedi cal supervision, and submt a current neurol ogical
evaluation in order to get a drivers license. See 8§ 322.16, 322.221
Fla. Stat. (1999). In sonme situations, the required seizure-free
period may be longer. See id. This restriction on driving
significantly inpairs the ability of Ms. Chenoweth and others with
epil epsy to engage in such routine daily activities such as going to
the grocery store, going to the doctor's office, and driving to work.

People with epilepsy nust also contend with the crippling effects
of the stigma attached to the disease. 1In enacting the ADA, Congress
recogni zed that the irrational fears and m sperceptions about
disabilities, including epilepsy, can be as debilitating as the
i npai rnments thensel ves. See 136 Cong. Rec. S7422, S7442 (1990)
(statenent of Sen. Harkin) ("[T]he fear of epil epsy was once so great
t hat people with this disease were believed to be possessed by the

3

devil and were shut out of schools and the workforce."). The Suprene

3 Hi storically, seizures were viewed as a frightening and
horrible disease that afflicted both body and soul. Peopl e
t hought that those with sei zures were possessed by denons or were
mentally ill. See, e.g., L. Ei senberg, Soci ocul tural
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Court itself has also recognized that epilepsy is a stigmatizing

condition. See School Bd. v. Arline, 480 U S. 273, 284 (1987).

Today, despite advances in medical know edge and | aws such as the ADA
this stigm persists.* Indeed, for many people with epilepsy, the
stigma associated with the condition and the social isolation that
acconpanies it is a major concern of living with epilepsy. See Report

to the Nation at 11

Modi fying one's daily schedule to minimze the risk of another
seizure and coping with the social isolation, fear, stigm and the
practical limtations created by not being able to drive is hardly a
mninmal intrusion on an individual's life. Rather they represent
formn dabl e obstacl es that the individual nust contend with on a day-
to-day basis. It is for this reason that this Court should hold that
Ms. Chenowet h's epil epsy was a substantial linitation on the major
life activities of caring for oneself and interacting with others.

3. Epil epsy is a substantial linmtation on the ngjor
life activity of working .

Under the inplenenting regulations, to show that a disability is a

substantial limtation on the major life activity of work, the

plaintiff nust show that she is precluded froma broad class of jobs.

Perspectives, in Epilepsy: A Conprehensive Textbook 41 (1997).
As a result of these beliefs, people with epil epsy were subjected
to horrific treatnent, ranging from physical violence to extrene
physi cal isolation, such as incarceration in institutions. See
id. In fact, people who suffer from epilepsy were
institutionalized until the latter half of this century. See id.

4 The preval ence and persistence of irrational fears led the
U S. Centers for Disease Control Conference on Public Health and
Epi |l epsy to conclude that the stigma associated with epil epsy and
the factors which contribute to it should be addressed as a top
priority. See Eisenberg, supra note 3, at 12.
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See 29 CF.R § 1630.2(1) (defining "major life activities"); see also
Sutton, 119 S. C. at 2151. Ms. Chenoweth's epil epsy precludes her
froma broad class of jobs; therefore, she is substantially limted in
the major life activity of working.

First, she is precluded fromthe class of jobs that require
enpl oyees to work at a designated | ocation during fixed hours. M.
Chenowet h was unable to drive as a direct result of her physical
condition, and it was for this reason that she was unable to arrive at
work at a set time each day. Using an alternative to driving --
relying on rides fromfriends and famly, or public transportation --
woul d not enable her to arrive at a fixed tine each day. |Indeed, the
basis for Ms. Chenoweth's request for a reasonabl e acconmpdati on was
that her friends and famly could not give her a ride to work at the
same tine each day. Unfortunately, in today's society, public
transportation is not a substitute for the ability to drive because it
is not avail able twenty-four hours a day, may not service the intended
destination, may not be accessible, and is often not punctual. Thus,
Ms. Chenoweth would not be able to maintain any job that required her
to work on site and required her to arrive at the sanme tinme each day.
In other words, she was not just precluded fromjust one job; rather,
she was precluded from"a broad class of jobs."

Second, epilepsy strongly influences the types of jobs that people
will be able to get and maintain. People with epilepsy are typically
enpl oyed in lowskilled, |owpaying nmenial jobs. It is estimted that
at |l east twenty-five percent of working-age people with epilepsy are

unenpl oyed. See Report to the Nation at 11. Anpng those whose

seizures are poorly controlled, the unenploynment rate is even higher.
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Si xty-four percent of individuals with epilepsy indicated in a survey
that they were unenployed as a direct result of their seizures. See
id. By way of conparison, during the sane tinme period, the

unenpl oynent rate for the general popul ation was only five percent.
See id. The primary causes of this high unenpl oynent rate anong
persons with epilepsy are the frequency of seizures and attitudes of

enpl oyers. See id.; see also, RA Hicks & MJ. Hicks, Attitudes of

Maj or Enpl oyers Toward the Enpl oynent of People with Epil epsy: A 30-

Year Study, 32(1) Epilepsia 86-88 (1991). For those who are able to
obtain jobs, the probability of continued enploynent is also
significantly | ower (26% anong nmen and 21% anong wonen) for people
with controlled seizures than anong those who do not have seizures at

all. See Report to the Nation at 11. Also, the rate of

under enpl oynment (enpl oynent in positions bel ow one's |evel of skill)
is also significantly higher anong persons with epil epsy than anong
the general popul ation.® Wen unenpl oyment, |owered earnings and ot her
i ndirect costs are added together, they represent nore than seventy
percent (71% of the cost of the condition for adult wonen wth
epi |l epsy. See Begley, supra note 5, at 342-51, 347. In short, a
di agnosi s of epilepsy significantly linmts an individual's enploynent
opportunities and ability to retain a job.

It is difficult to imgine a nore substantial limt on the major

life activity of working than a condition which sharply reduces the

° A 1999 study of the cost of epilepsy found that an average
woman would experience a twenty-five percent decline in
productivity over her lifetime as a result of her epilepsy. See
C.E. Begley et al., The Cost of Epilepsy in the United States:
An Estimate from Popul ati on-Based Cinical and Survey Data, 41(3)
Epi | epsia 342-51, 347 (2000).
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i kelihood of obtaining a job in two classes of jobs. For that
reason, Ms. Chenoweth's inpairnment should be recognized as a
di sability under the ADA.
4. Epil epsy is a substantial lintation on the major life
activity of driving .
The District Court also erred in refusing to recogni ze that

driving is a mpjor life activity. |In Bragdon v. Abbott, 524 U S. 624

(1998), the Suprene Court set forth the test for determining what is a
major |ife activity. |In concluding that reproduction was a major life
activity, it reasoned that "the touchstone for determ ning an
activity's inclusion under the statutory rubric [of major life

activity] is its significance." |1d. at 638 (quoting Abbot v. Bragdon,

107 F.3d 934, 940 (1st Cr. 1997)).

In Anerican society, there are few activities that are as
important as driving. The United States Departnment of Transportation
reports that, as of 1990, eighty-eight percent of workers commuted to
work by private vehicle. See U S. Departnent of Transportation

Journey-to-Wrk Trends in the United States and Its Major Metropolitan

Areas, 1960-1990; Final Report, avail able at

<http://ww. bts. gov/NTL/ DOCS/ 473. ht Ml > (visited 1999). As of 1995,
each individual driver spent, on average, 56.20 m nutes each day
driving a private vehicle. See U S. Departnent of Transportation

Frequently Asked Statistical Questions

<http://ww. bts. gov/btsprod/stat~faqg. htm > (visited 1999). In 1996,
nore than 128, 000, 000 vehicles were privately owned. See id. These
statistics make clear that driving one's own vehicle has becone the

primary neans of transport for an overwhel m ng majority of Americans,
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and driving has becone a significant part of their daily activities.
To deny that it is a major life activity today is to ignore reality.
Yet this is exactly what the lower court did when it failed to apply
the Suprene Court's test and exam ne the inportance of driving in
today's society, and instead chose to sinply cite non-controlling case
law in support of its conclusory statenent that driving is not a major
life activity. The Epilepsy Foundation urges this Court to reverse
the lower court's decision and to recogni ze that M. Chenoweth was
di sabl ed by virtue of the fact that she was prevented from
participating in the mgjor life activity of driving solely by her
physi cal i npairnent.
5. Epil epsy is a Substantial Linmtation on the Mjor
Life Activity of Reproduction .
In review ng the evidence before it concerning the risk of
transmtting H'V to an unborn child and the econom c and | egal costs

of the condition, the Suprenme Court in Bragdon v. Abbot opined, "[i]n

the end, the disability definition does not turn on personal choice.
When significant limtations result fromthe inpairnment, the
definition is net even if the difficulties are not insurnountable.”
524 U.S. at 641. Regardless of whether a woman chooses to conceive or
not, epilepsy inposes significant limtations on her ability to engage
inthe major life activity of reproduction

Wren with epil epsy who want to conceive face greater risks than
t hose wonmen who do not have epilepsy. Like children of nothers
infected with H'V, children whose nothers have epil epsy have an
increased risk of being born with the condition: Wile children in

t he general population have a one percent risk of devel opi ng epil epsy,
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children of nothers with epil epsy have a three percent risk of having
the condition thenmsel ves. See Epil epsy Foundation, Epilepsy &

Pregnancy 21-22 (1998) [hereinafter Epil epsy & Pregnancy]. Al so, a

woman with epilepsy is twice as likely as a woman w thout epilepsy to
have a child with a major birth defect; this risk is four to six
percent conpared to two to three percent anong the general popul ation
See id. Contrary to what the |ower court suggested, this risk is not
the sanme risk that anyone taking nedication faces. Scientific studies
have attributed the increased risk of birth defects to both genetics
and to the side effects of nedication(s) used to treat wonen with
epilepsy. See id. at 13. Wwnen with epilepsy also face a three tines
hi gher risk (1.7%risk) of stillbirths and niscarriages than wonen in
the general population. See id. Also, if a nother has epilepsy, her
child faces an increased risk of nortality during the first year of
life. See id. at 15. It can hardly be said that passing a life-
altering physical condition on to your child, birth defects, and

possi bly even premature death are ninor considerations in the
reproducti on decision. Even though the risks may be surnountable in
sonme situations, they are, in no mstakable ternms, significant limts
on the decision to reproduce and to carry a preghancy to term Even
for a woman who is not contenplating having a child but who is
physiologically still capable of becom ng pregnant, epilepsy and the
effects of mitigating neasures used to treat it will significantly

i npact her life. Some nedications reduce the effectiveness of

hor nonal —based contraceptives, such as birth control pills. As a
result, wonen with epilepsy who are being treated with nedications

have a hi gher risk of becom ng pregnant when using these fornms of
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birth control than wonen in the general popul ati on who are using the
sanme contraceptives. See id. at 2. Wile alternatives are avail able,
they are either generally less effective nmeans of birth control such
as sponges, which thenselves carry a higher risk of pregnancy than
other forms of contraceptives, or nmore intrusive nmeans of birth
control, such as sterilization which will permanently end her ability
to reproduce and prevent her frombearing a child in the future if she
so decides. See id. at 2-4. Sone wonen may choose not to engage in
sexual relations at all in order to avoid the increased risks of birth
defects and pregnancy. See id. at 3. Wat could be nore restrictive
on the major life activity of reproduction than a physical inpairnment
whose mitigating neasures linmts the effectiveness of contraceptives,
forces the woman to use |less effective neans of contraception, or
deni es her the opportunity to reproduce at all?
. PEOPLE W TH EPI LEPSY ARE W THI N THE CLASS
OF PERSONS CONGRESS | NTENDED TO PROTECT
VWHEN | T ENACTED THE ADA .
The legislative history of the ADA makes cl ear that Congress
i ntended that persons with epilepsy would, at |east in some
ci rcunmstances, satisfy the definition of disability under the Act. In
fact, epilepsy is repeatedly cited throughout the |egislative history
as an exanple as a covered disability. See, e.g., S. Rep. No. 101-
116, at 22, 31, 39, 62 (1989); H. R Rep. No. 101-485(11), at 51-52,

62, 72, 79-80, 104 (1990), reprinted in 1990 U.S.C. C A N 267, 303;

H R Rep. No. 101-485(111), at 28-29, 33, 42, 50 (1990), reprinted in

1990 U.S.C.C A N. 267, 445. Notably, Congress was aware that many
people with epilepsy use nedication to control its effects. See,

e.g., H R Rep. No. 101-485(11), at 52; H.R Rep. No. 101-485(111), at
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28, 29; see also 135 Cong. Rec. E1575 (1989) (statement of Rep
Coehl 0) (testifying that an overwhelming majority of people with
epi |l epsy use nedication to control the disease). There is also
evidence that it was the difficulties that people with epil epsy
encounter in maintaining enploynent notivated Congress, at least in
part, to enact the "reasonabl e accomopdati ons" provisions of the ADA
Key comrittee reports observed, "Some people with disabilities are
deni ed enpl oynment opportunities because they cannot work a standard
schedul e. For exanple,...[a] person with epilepsy may require
constant shifts rather than rotation fromday to night shifts." HR
Rep. No. 101- 485(11), at 62-63; see also S. Rep. No. 101-116, at 31.
In short, even though Congress was aware that the effects of epil epsy
could be mtigated either by nedication or a reasonabl e accompdati on,
it still recognized that the underlying inpairnent itself is a
disability under the ADA. Not to acknow edge that Ms. Chenoweth is
di sabl ed woul d underm ne Congress' intent in enacting the ADA to
protect people with epilepsy and other disabilities from

di scrim nation
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CONCLUSI ON

The judgrment of the District Court holding that Ms. Chenoweth is

not di sabl ed should be reversed as a matter of | aw.
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